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EX PARTE

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

.···\i(i~ic~:i0~~i~I~c~i~I~~~I~~il"
T724MAssJ,CHusrnsAYEl'l·WWASHiNC3TClN,.D.C...•·••.20Q36-1903

. . . .. •.... TEl;.2Q2,775.3664 FAX: 202.715.3603

March 14, 2003

Re: Commercial Availability of Navigation Devices (CS Docket No. 97-80)

Dear Ms. Dortch:

This is to notify you that on March 14,2003, Robert Sachs, NCTA's President & CEO, Daniel
Brenner, NCTA's Senior Vice President, Law & Regulatory Policy and I met with CommissionerKevin
J. Martin and Catherine Bohigian, Legal Advisor to the Commissioner, to discuss issues in the above­
referenced proceeding. Inparticular, we discussed NCTA's position on elimination of the Commission's
rule prohibiting cable operators from providing set-top boxes with embedded security as of January 1,
2005.

Our discussion reflected positions NCTA has taken in written submissions in this docket, as
summarized in the document attached hereto.

Respectfully submitted,

lsi Neal M. Goldberg

Neal M. Goldberg

NMG:gm}

Attachment

cc: Commissioner Kevin J. Martin
Catherine Bohigian, Legal Advisor
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THE 2005 BAN ON INTEGRATED SET·TOP BOXES SHOULD BE-EUMINATED

Two major events-the 2002 MSo-CE ManUfilCturer-Agreement onUPlug.andPlay"
DTV Products and the cable iJ:ldustry's 200lretail.iriijiative for integraled'set-top

.boxes - have fundamentally changed thebasis'for the 2005 Ban on· Integrated Set­
Top BQxes. The ban would limit consumer: 'chOice and impose atax:'o~cable
customers, who will have to pay morefor:equiprnent that maynot;I>e"~suited
to meet their needs. Itshouldooelilninated... .

'. .'. ,

'. I. THE CABLE INDUSTRY HAS MADEA:FlRMPOMMITMENT!O·FAC.UTATE
·NEW RETAIL DISTRIBUTION CHANNELSANQTO SUPPORT POD- '.
ENABLED DEVICES, AS EXEMPUFIED'BV.THE2002Mso.cE .:..
MANUFACTURER'AGREEMENTON"PLiJGAND PLAyuDTViPRQDUCTS.

. .

• The MSQ.;.CE Agreement and .related cable- industry actions ~Iiniinate·.any
doublas to cable's commitment to-a retailmarket and to new suppliers. of set-
top boxes for themselves. . .

• The MSO-CE Agreement will result ina wide variety of POD-enabled .
.prodUcts~ integratedDTVsarldother multifunction CEdevieeslthat
manufacturers believe are viabieat retail because set-topfunCtiooaliiy.is a
small fraction of total receiver cost. ThiS is a market-basedmeans-for
promoting. retail availability,farsuperiorto.efforts to reshape.·Cable rate
regulations orMSO purchase~rders.At. thessme time, MSOS:r:nustmake
these POD-:Emabled ·plugand- plaY' DTV<products work withJhei.r·systems or
face the wrath- and defection - of theirown customers. '

• Although stand-alone integrated'set-top boxes have not to ctate·been.sold at
retail~ the MS0-CE Agreement may-changethis. Indeed, if-1he2Q05ban is
eliminated,the cooperative' inter-industry, focus on developnientofa retail
market ~or cable-ready equiprnentreflectedinthe MS0-CEAgreementmay,
in fact, spur leading CE manufaCturers, which 'are now invest9c;l in

.manuf~cturing POD-enabled digital.TVs.and'other digital eqUipm~ntforcable
. cUstomers undertheAgreement~to oonsidermanufacluring_ctle'aper' .

integrated set-top'boxes for Cabl(l-operators:and.the retailrnSrlsefttIJereby
. further enhancing competitionanc.l,.c.onsumer choice•.By contrast{rela.ining

the ban and thereby mandating.tt:aeproVisi()n·solely of POD-.ho$t·: .
combinations in lieu of integrat~~MopboxeSwill only inciea~,thecosts.to
thosewould-be·cost-euttingneW,entrarits:(see.cost discussion:in. :sectiQn III
below).' '. . " .

• Because the MSQ-CE AgreementreauireSdigitat cable systems to support
POD-enabled deVices, it obviatestIJerieecHor the costly integration-ban
which arguably serVed thatpurpose. '.

• In addition to the MSO-CE Agreement, Cable,oper-ators have strong. :
independent reasons to promote retailavailabilily of equipmenLJnp8rticular,
cable.operators' cOre busiriessjstheSaleof·services, not.th&~1~·9r.leaseof
set-top boxes or other cable:ciJstomer eauipment..Becaus8,Cable:..Operators
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• By allowing retailers to sell integratedset'-topboxes that are'iderlticaJito those ­
the operator leases, the cable industry haSfully addressedu:ae;",etailers'
concern thatoperator-leased integratedset-top-boxes aresiJpetior to- digital
host devices with separate security. . .

III. A BAN:ON INTEGRATED SET';'TOP.BOXi:SWOULDSUBSTANtIAtLy
INCREASE EQUIPMENT COs:r8 (AND MONTHLY LEASE PRICES). AND
REDUCE EQUIPMENTOPTIONS FORCONSU·MERS. .

..-

II.

face vigorous competition from· DBS-and others, they have every incentive to
maximize the equipment options for navigation devices, espeCially,at retail.

• If the-ban were to remain in place, it would throw a monkeywrerih;into the
continuing MSO-eE discussions regarding standards for two-waYPtoducts.

_Thars because cable's set-top box suppli~rs immediately would have to start
- making POD-enabled hosts.and' PODs builtto current standards for operator
deployment in 2005. One hugebenefrt of the MSo-CE Agreement is that the
specifications for "plug and, play" products are mutually agreed to by'
operators and manufacture.rs. Thars not true of the current,pQO'orhost
standards. It makes no sense to keep the ban inplaceandfo~cecable
suppliers -to waste tremendou~.resources·building -PODs andhOstidevices

-based on the existing two-way specifications, when ongoing':MSO,.QE
negotiations may result in changesto these very specifications-to better.

- facilitate two-way retail products. -

THE INDUSTRY'S 2001 COMMlTMagTO~LOWINGRETAJL~~ALES-OF
INTEGRATEDSET~TOP BOXES HAS CHANGED THE FACTl:JAL.BASIS
UNDERLYING THE.2005 RULE.

• The rationale for the ban was basedontheassum-ptionthat_integratedset­
top boxes could continue to. be. availableonJvthrough the-cab~-operator.
The Commission explicitly justifjedits decision to ban integrl;rte9;set~top

boxes on the basis that'a]l!<>wirlgiMVPDs the advantage ofbeing,:the onlv
entity offering bundled boxf)~n.e.~.integrated boxes with embedded,security]
could adverSely affect the develOpment ofthis equipment mari(et,"and that
accordingly "the prohibition on integrated boxes,allows for-equal competition
in the marketplace." -

• Given the cable industry'S commitmenttoallow the verysarQe:intearatedset­
top boxes provided by cable operators themselves to bemade:aWjlableto
consumers through independent retail outlets, applying the: 6om:mission's
own reasoning; the prohibition can-no 100000gerbejustified~pal1icUrarly given
the significantadded costs which_·maintenance of the ban wOlildimpose on
all cable customers. - .

• As Chairman Powell observed indissermngto the 2005 prohi.bitlon~ it-is
~ntraryto.goodpublic policy·to·remove from the market awtehtU:Ulycost­
effective choice for consurners;- Yet, this is· precisely whaUhe:baOdoes...

• .Even in deferring to the FCC~sprior decision, the D.C. Circu~sugg~stedthat
"consumer$ might have chosennotto purchase retail devicesfOf: perfectly
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.sensible economic reasons - because, for instance, there are efficiency
gains captured in the manufacture qfan integrated bOx thatiead itlo cost
less" and that "the integration bart does'nothing more.than: deoy·the.most
cost-effective product choice to consUmers..,. an ironic outcom~H6ran order
.implementing 'one of the most.pro-rorisumer, pro-competitive proVisions of
the Telecom Act."' -.

• The 2002 House Telecommunications Subcommittee's DTV Transition' staff
discussion draft makes this same point-in proposing elimination.of the
integration ban. As Chairman Tauzin recognized in his operiing;statement
during the hearing on the discussion draft: -[iJntegrated boxes may'very well
be more convenient and less expensiVe for consumers - atthe:v~ryleast, .
there is anotherchoice for consumers: .

• There is ample record evidence showing the- potential costadvan~gesand
other benefits. thatintegrated set-top boxes offer to customers•.. NCTAhas
shown that a POD-host combination would cost a cable operator:. .
approximately $72 to $93 more than an integrated' set-top bOx.performing the
same functions. This translates intaan av~rageconsumer:price;incr~seof
between approximately $2.00.to $3.00 per month for each lea~POD-host
combination· (assuming both !he POD .and hOst are rate regulafed);Qased on
a five-year and three-year depreciable life, respectively. .

• Even using the cost figures allegEKt by retailers in their own ex parteJilings ­
which NCTAcontinues to believe substantially understate the.:aejdedcosts .
associated with a POD-hostcombirH:ition - implementation;Qf ·theban on
integrated set-top boxes would impOSe hundredS of millions ofdollars in
additional equipment c6sts-onconsumers~-:And these costs.W9~Id'beborne
by consumers with no corresponding'public:-lnterest:benefii. ....

• Indeed, the ban would force cable.subsCribers to bear these:.~dd~coSts
even though the enhanced.pOrtabilitY of-SUCh host devices.provides nO added
value for consumers who prefer t6--lease,rather than purchaSedheirset-top
bOxes, because those boxesstaywittlin-one operator's cablE'" sY$iem.

• . The best public policy is to ensure thatconsumers can choOse·,thE) equipment
option that best fits their preferenees.· Whil.~some consumenl..mayprefer the
particular features in·an integrated set-top box, which mighf~offered'by.a
cable operator or a retailer, others·may prefer·thedifferentfeatU~offeredin
a POD-hostcombination. As Cbairma.n PoWell has observed.: the,ban on
integrated set-top boxes forces coole operators to make,pr9c4rementand
technologydecisions·"so as ta·avoid the potential forstrandedlnvestment,
not on the basis' of what might'be:besUor their customers.~.By cOntrast, if the
ban is eliminated, cable equipment investrri¢nts aridconsum~r:~uipment
prices. will (as they.should) be. driven.by oonsumerchoiceanp CQinpetition.
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